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 1.  TIME:  9:00   CASE#: MSC13-01679 

CASE NAME: PEREZ  VS.  GRAHAM 

HEARING ON MOTION FOR RECONSIDERATION 

FILED BY KENNETH R. GRAHAM 

* TENTATIVE RULING: * 

 

Hearing dropped at the request of the moving party on 3/29/22. 
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 2.  TIME:  9:00   CASE#: MSC19-01122 

CASE NAME:  BOLLA  VS.  PRESIDIUM PARTNERS 

HEARING ON  MOTION FOR SUMMARY JUDGMENT 

FILED BY HANSEN KOHLS SOMMER & JACOB, LLP, et al. 

* TENTATIVE RULING: * 

 

 The Court rules as follows on the motion for summary judgment brought by 

defendant law firm Hansen, Kohls, Sommer, & Jacob, LLP,  and by individual 

defendant Daniel Kohls (the Hansen defendants).  The motion is opposed by 

plaintiff Paul Bolla.   

 

 The Hansen defendants’ motion is granted.  Defendants shall prepare a 

proposed judgment of dismissal, separate from any formal order on the motion, 

and shall submit the proposed judgment to plaintiff’s counsel for approval as to 

form.  The basis for this ruling is as follows. 

 

 A. The Pertinent Causes of Action. 

 

 The operative pleading is now the Third Amended Complaint (“TAC”), 

filed on November 29, 2021.  The Hansen defendants are named in three causes of 

action: (1) the Eighth Cause of Action, captioned “Constructive Trust”; (2) the 

Ninth Cause of Action, captioned “Equitable Lien”, and; (3) The Tenth Cause of 

Action, captioned “Injunctive Relief.” 

 

 The Court notes that the supporting and opposing papers reference the 

Second Amended Complaint, filed on January 31, 2020.  The Third Amended 

Complaint, however, did not amend plaintiff’s allegations against the Hansen 

defendants.  Accordingly, the filing of the Third Amended Complaint does not 

affect the Court’s ability to decide this motion. 

 

 B. The Eighth Cause of Action (Constructive Trust). 

 

  B-1. Plaintiff’s Allegations 

 

 In the Eighth Cause of Action, plaintiff seeks to impose a constructive trust 

on “the balance of the monies invested by Plaintiff BOLLA and the settlement 

funds received to date, and to be received in the future, by Defendants.”  (TAC, 
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¶ 79.)  Plaintiff further alleges that “Defendants are involuntary trustees holding 

said funds in constructive trust for Plaintiff BOLLA with the duty to convey the 

same to Plaintiff forthwith.”  (TAC, ¶ 80.) 

 

  B-2. No Cause of Action. 

 

 The Hansen defendants correctly argue that a constructive trust is a remedy 

for some otherwise recognized wrong, and not a cause of action in and of itself.  

(PCO, Inc. v. Christensen, Miller, Fink, Jacobs, Glaser, Weil & Shapiro, LLP 

(2007) 150 Cal.App.4th 384, 398 [a constructive trust “is an equitable remedy, not 

a substantive claim for relief”].)  The PCO decision criticized the same faulty 

reasoning that plaintiff attempts to apply in the case at bar: 

 

Plaintiffs argue, in essence, that Shapiro (and thus the Christensen 

Firm) stood in a fiduciary relationship with plaintiffs because 

plaintiffs are entitled to impose a constructive trust over the money 

received by Shapiro.  (Civil Code, §§ 2223, 2224.)  A constructive 

trust, however, is an equitable remedy, not a substantive claim for 

relief.  …  Before a constructive trust can be imposed, the plaintiff 

must prove that the defendant's acquisition of the property was 

wrongful.  [Italics in original, citations omitted.]  Plaintiffs' argument 

is thus circular.  They argue that because the Christensen Firm 

breached a fiduciary duty, a constructive trust arose; and because a 

constructive trust arose, the Christensen Firm owed the very fiduciary 

duty it is alleged to have breached.  Such an argument fails.  

[Emphasis added.] 

 

(Ibid.)  The failure to state a substantive cause of action against the Hansen 

defendants, independent of the remedy plaintiff seeks, constitutes the first of two 

fully independent grounds for finding that there is no triable issue of fact as to the 

Eighth Cause of Action. 

 

  B-3. No Funds On Which To Impose A Trust. 

 

 The Hansen defendants are not currently holding any funds on which a 

constructive trust might be imposed.  (Defendants’ Separate Statement, Fact Nos. 
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6-12.)  This constitutes the second, fully independent ground for finding that there 

is no triable issue of fact as to the Eighth Cause of Action. 

 

 C. The Ninth Cause of Action (Equitable Lien). 

 

  C-1. Plaintiff’s Allegations 

 

 In the Ninth Cause of Action, plaintiff seeks to impose an equitable lien on 

“the monies invested by Plaintiff BOLLA and/or the settlement funds received to 

date, and to be received in the future, by Defendants.”  (TAC, ¶ 82.)  Plaintiff 

further alleges that “an equitable lien … should be imposed on and against the 

above misappropriated funds and any and all of Defendants’ assets that were 

purchased with said misappropriated income and funds.”  (TAC, ¶ 84.) 

 

  C-2. No Cause of Action. 

 

 The Hansen defendants correctly argue that an equitable lien is a remedy for 

some otherwise recognized wrong, and not a cause of action in and of itself.  

(Farmers Ins. Exch. v. Smith (1999) 71 Cal.App.4th 660, 667.)  The Farmers 

decision criticized the same faulty reasoning that plaintiff attempts to apply in 

the case at bar: 

 

An equitable lien is, after all, merely an equitable remedy which is 

available to accomplish justice in a given situation.  The central but 

unstated premise on which the Aguiluz decision was based is that there 

is a per se rule that property in an attorney's control, which is known 

to be someone else's (like an earmarked dollar bill), fastens the 

attorney with a duty as a matter of equity to see to it that the property 

goes to its rightful owner, regardless of the attorney's obligations to 

his or her client or the attorney's right to be paid. 

 

Applying that idea does not make sense in the specific context of a 

personal injury attorney's receipt of settlement proceeds and the 

subsequent distribution of those proceeds to a client who may be 

obligated to reimburse an insurer.  [Emphasis added.]  Essentially, 

the attorney is being forced to perform an unpaid service to the 

policyholder's insurer in a situation where there has been neither 
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detrimental reliance on the part of the insurer nor unjust enrichment of 

the attorney--and, more importantly, the attorney's duties lie with the 

policyholder, not the potentially adverse policyholder's insurer. 

 

(Id., at 667-668.)  The failure to state a substantive cause of action against the 

Hansen defendants, independent of the remedy plaintiff seeks, constitutes the first 

of two fully independent grounds for finding that there is no triable issue of fact as 

to the Ninth Cause of Action. 

 

  C-3. No Funds On Which To Impose An Equitable Lien. 

 

 The Hansen defendants have offered evidence that they are not currently 

holding any funds on which an equitable lien might be imposed.  (Defendants’ 

Separate Statement, Fact Nos. 6-12.)  This constitutes the second, fully 

independent ground for finding that there is no triable issue of fact as to the Ninth 

Cause of Action. 

 

 D. The Tenth Cause of Action (Injunctive Relief). 

 

 The Tenth Cause of Action is captioned as one for “Injunctive Relief.”  

There is no such thing, however, as a cause of action for injunctive relief: 

 

Injunctive relief is a remedy and not, in itself, a cause of action, and a 

cause of action must exist before injunctive relief may be granted.  

[Citation omitted.] 

 

(Shell Oil Co. v. Richter (1942) 52 Cal.App.2d 164, 168.  Accord, MaJor v. 

Miraverde Homeowners Assn. (1992) 7 Cal.App.4th 618, 623.)  Further, there is no 

current conduct by the Hansen defendants to enjoin: they are not holding any 

settlement funds, and have no plans to represent similar clients in the future.  

(Defendants’ Separate Statement, Fact Nos. 10-11.  See Korean Philadelphia 

Presbyterian Church v. California Presbytery (2000) 77 Cal.App.4th 1069, 1084 

[“[a]n injunction cannot issue in a vacuum based on the proponents' fears about 

something that may happen in the future”].) 

 

 These constitute two fully independent grounds for finding that there is no 

triable issue of fact as to the Tenth Cause of Action. 
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 E. Additional Matters. 

 

  E-1. Evidence. 

 

 Plaintiff’s evidentiary objections are overruled.  The Hansen defendants do 

not dispute that they received settlement funds; rather, the clear meaning of 

defendants’ supporting declaration is that the Hansen defendants have not paid 

themselves any monies from those settlement funds other than the costs and 

contingency fees they were owed.  Plaintiff is attempting to manufacture an 

internal contradiction in the subject declaration where none exists. 

 

 The Hansen defendants’ evidentiary objections are sustained.  The quoted 

language contains impermissible legal conclusions concerning defendants’ alleged 

legal duty to plaintiff, and concerning the existence of a constructive trust. 

 

 The Hansen defendants’ request for judicial notice is denied.  The Court’s 

prior orders in this action are before the Court without the need for such a request.  

Further, the Court’s prior order denying plaintiff’s motion for a preliminary 

injunction is not relevant to the Hansen defendants’ present motion. 

 

  E-2. Accounting. 

 

 Plaintiff’s request that the Eighth and Ninth Causes of Action be deemed a 

cause of action for an accounting is denied, on three independent grounds.  These 

are as follows: 

 

• A plaintiff may not use summary judgment proceedings “to expand 

the scope of the complaint.”  (Planned Parenthood v. City of Santa 

Maria (1993) 16 Cal.App.4th 685, 690.)  Plaintiff recently moved for 

leave to amend the complaint, but did not request leave to add a cause 

of action for an accounting, or to otherwise clarify the existing 

allegations against the Hansen defendants.  It is too late to do so now. 

 

• A cause of action for an accounting is a derivative cause of action that 

must be based on some other substantive claim.  (Janis v. Cal. State 

Lottery Com. (1998) 68 Cal.App.4th 824, 833-834.) 
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• Plaintiff has failed to state a cause of action for an accounting, for two 

reasons: (1) plaintiff has failed to allege a relationship giving rise to a 

duty to make an accounting, and (2) plaintiff has failed to allege that 

the dollar amount of the damages plaintiff seeks requires an 

accounting to ascertain.  (Jolley v. Chase Home Finance, LLC (2013) 

213 Cal.App.4th 872, 910.) 

In the event this TR is timely contested the Zoom hearing will be at 9.15 a.m. 

 

  

 3.  TIME:  9:00   CASE#: MSC19-01122 

CASE NAME:  BOLLA  VS.  PRESIDIUM PARTNERS 

HEARING ON  MOTION FOR SUMMARY ADJUDICATION OF ISSUES 

FILED BY PAUL JERRY BOLLA 

* TENTATIVE RULING: * 

 

 The Court rules as follows on the motion for summary adjudication 

brought by plaintiff Paul Jerry Bolla.  The motion is opposed by defendants 

Dunken Weeks, PLLC, Dunken Law, PLLC, Bert Terry Dunken, and Jason Weeks 

(the Dunken defendants). 

 Plaintiff’s motion is denied.  The basis for this ruling is as follows. 

 A. Procedural Issues. 

  A-1. This Renewed Motion. 

 The Court exercises its inherent judicial authority to consider this renewed 

motion.  (See, Marshall v. County of San Diego (2015) 238 Cal.App.4th 1095, 

1104-07 [“the trial court did not err in permitting respondents to file successive 

motions for summary judgment and/or adjudication”].)  The Court notes that 

plaintiff has not previously sought summary adjudication of the Seventh Cause of 

Action for breach of the subject written guaranties, and any consideration of the 

Seventh Cause of Action necessarily requires a consideration of the Third through 

the Sixth Causes of Action. 
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  A-2. The Moving Papers. 

 The Dunken defendants’ objections to the form of plaintiff’s moving papers 

are overruled.  Plaintiff substantially complied with the rules governing summary 

adjudication motions.  Further, the papers are not misleading, and the Court would 

therefore exercise its discretion to excuse any technical errors.  (Cf. Castillo v. 

Glenair, Inc. (2018) 23 Cal.App.5th 262, 282-283.) 

 B. The Merits. 

 The Court denies plaintiff’s motion because plaintiff has failed to explain, 

with adequate particularity, the nature of the complex financing transactions that he 

and the Dunken defendants entered into.  The contractual documents on which 

plaintiff relies are not self-explanatory, as plaintiff would have the Court believe. 

 The operative pleading is plaintiff’s Third Amended Complaint.  Plaintiff 

seeks summary adjudication in his favor of the Third through the Seventh Causes 

of Action.  The first four of these causes of action are for the alleged breach of four 

promissory notes.  The fifth is for breach of corresponding written guaranties. 

 Plaintiff’s pleading, and this motion for summary adjudication, are 

structured as if the subject promissory notes were entered into between plaintiff 

individually, as lender, and the Dunken defendants, as borrowers.  If the matter 

were that simple, the Court might consider granting plaintiff’s motion for 

summary adjudication. 

In fact however, all of the subject loan documents — the note purchase 

agreements, the promissory notes, the security agreements, and the guarantees — 

were entered into between the Dunken defendants and four entities of unknown 

form identified as P2 Investors, P3 Investors, P4 Investors, and TVM4 Investors.  

Thus, in the signature block of one note purchase agreement, the “Lender” is 

identified as P2 Investors, and the street address, fax number, and email addresses 

shown for P2 Investors are those of defendants Presidium Partners and Frank 

Newsom.  The signature block indicates that there are signatures from each of the 

individual investors who comprise “P2 Investors,” but plaintiff has apparently 

redacted the names, signatures, and investment amounts of all individual investors 

other than plaintiff himself. 
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Looking closely at the loan documentation explains the odd discrepancy 

between the amounts that plaintiff invested and the face amount of the promissory 

notes that plaintiff sues on.  Thus, plaintiff alleges that he invested $ 100,000 

pursuant to what he identifies as “Agreement No. 1,” but he also alleges that this 

investment was evidenced by a promissory note in the amount of $ 600,000.  

(TAC, ¶¶ 23-24.)  The promissory note is payable “to P2 Investors”, and not to 

plaintiff personally.  (TAC, Exh. “A”.) 

In the separate statement filed in support of the present motion, plaintiff 

glosses over this fundamental issue concerning how the investments were 

structured.  For example, plaintiff offers the following as an undisputed fact: 

3. Although the Agreements encompass other investors, Plaintiff 

is the admitted owner of a portion of each of the four 

Agreements and of the four Notes.  [Emphasis added.] 

(Separate Statement, p. 3, Fact No. 3.) 

 The problematic nature of the loan documentation raises numerous questions 

that are not answered in plaintiff’s papers.  These include the following: 

• What kind of entities are P2 Investors, P3 Investors, P4 Investors, and 

TVM4 Investors?  And given that each of them is identified as a 

“Lender” in the four financing transactions, why are they not the 

parties plaintiff? 

 

• Are the four entities and the other individual investors necessary 

parties?  (Code Civ. Proc., § 389.) 

 

• What “portion of” the note purchase agreements and promissory notes 

does plaintiff own?  (Separate Statement, p. 3, Fact No. 3.) 

 

• How does plaintiff know, of his own personal knowledge, what sums 

have been paid to P2 Investors, P3 Investors, P4 Investors, and TVM4 

Investors, and what sums remain owing to those entities? 

 

• If the Dunken defendants pay plaintiff the full “portion” due to 

plaintiff, how can they obtain a partial cancellation of the promissory 
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notes evidencing their total obligation to the four entity lenders? 

 

 The Dunken defendants’ opposition papers are not a model of cogent 

advocacy.  But even if plaintiff’s motion had been unopposed, “the moving party 

may still not be granted summary judgment unless his papers clearly establish that 

there is no triable issue of fact and he is entitled to judgment.”  (Harman v. Mono 

General Hospital (1982) 131 Cal.App.3d 607, 613.)  Plaintiff has not satisfied the 

Court that he is entitled to a judgment on promissory notes not payable to plaintiff, 

regardless of the opposition papers, for the reasons stated above. 

In the event this TR is timely contested the Zoom hearing will be at 9.30 a.m. 

 

  

 4.  TIME:  9:00   CASE#: MSC19-01999 

CASE NAME: SUTHERLAND  VS.  CITY OF RICHMOND 

HEARING ON MOTION FOR SUMMARY JUDGMENT 

FILED BY MARK HALL, CITY OF RICHMOND 

* TENTATIVE RULING: * 

 

The motion for summary judgment, filed by defendants, City of Richmond 

and Mark Hall, is granted, as discussed below.  

Background 

Plaintiff, Robert Sutherland, filed this suit against the City and Richmond 

police officer, Mark Hall, based on alleged theft by plaintiff’s ex-girlfriend and 

cross-defendant Jonni Standish.  

Plaintiff and Ms. Standish resided together in plaintiff’s home from 

November 2018 through late April 2019. When the relationship deteriorated, on 

April 24, 2019, Ms. Standish left the home. The two agreed she would return the 

next morning for a discussion. Ms. Standish did return on April 25th and plaintiff 

and Ms. Standish agreed to take a “brief break,” and to talk again the following 

Saturday. Ms. Standish took some items from the home that morning without 

incident. Later that day (April 25th), plaintiff had the locks changed, but did not 

inform Ms. Standish. Plaintiff was absent from the house that evening when 

Officer Hall showed up at the house with Ms. Standish, who had requested 

police presence.  
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After informing plaintiff’s daughter that Ms. Standish had a right to collect 

her belongings, Officer Hall stood by as Ms. Standish removed belongings from 

the home. Plaintiff’s daughter informed plaintiff of their presence via text message 

and plaintiff spoke to Officer Hall, telling him that Ms. Standish should not be 

allowed in the couple’s bedroom, or to remove certain cash he had there. Officer 

Hall informed plaintiff he would not be monitoring Ms. Standish.  

After items, including cash, went missing, plaintiff filed this action against 

the individual officer and the City of Richmond Police Department, alleging three 

causes of action: negligence, trespass, and breach of a bailment. Plaintiff also sued 

Ms. Standish in small claims court and received a judgment in his favor in 

October of 2019. Some of the items addressed in that proceeding are also at issue 

in this matter.  

Defendants answered the complaint and the City filed a cross-complaint 

against Ms. Standish for indemnity. Trial is currently set for April 29, 2022. 

Defendants filed this motion on January 12, 2022 after the Court signed a Wells 

Fargo order allowing it.  

Motion and Opposition 

Defendants argue plaintiff cannot show a duty owed to plaintiff by Officer 

Hall, undermining his cause of action for negligence. They argue plaintiff cannot 

show Officer Hall entered his home without consent, a necessary element of 

trespass. As to the breach of a bailment cause of action, they argue plaintiff has not 

shown the necessary element of possession. Finally, defendants contend both 

defendants have immunity under the Government Code.  

In support of their motion, defendants introduce a declaration from attorney 

Ashlee N. Thomas, attaching excerpts from the deposition of plaintiff (Exhibits A 

and D), the complaint (Exhibit B), the incident report authored by Officer Hall 

(Exhibit C), a declaration of Jonni Standish (Exhibit E), and a declaration of Mark 

Hall (Exhibit F).  

In opposition to the motion, plaintiff objects to most of these exhibits and 

argues no immunity applies because the acts of Officer Hall were ministerial, not 

discretionary. Plaintiff argues defendants have not met their burden on summary 

judgment, and that a dispute exists as to “what happened on April 25 when Hall 

took control of plaintiffs residence.” Plaintiff further argues Officer Hall’s video 
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footage from the day in question is necessary to oppose this motion, and he seeks a 

continuance to allow him to obtain it.  

Evidentiary Matters 

Plaintiff’s objections to the exhibits attached to the Declaration of Ashlee 

N. Thomas are overruled.  

Standard 

Summary judgment is proper if all the papers submitted show that there is no 

triable issue as to any material fact and that the moving party is entitled to a 

judgment as a matter of law. (Code Civ. Proc. § 437c(c).) A moving defendant 

satisfies the initial burden of showing that a cause of action has no merit if he 

shows that one or more elements of the cause of action, even if not separately 

pleaded, cannot be established, or that there is a complete defense to the cause of 

action. (Code Civ. Proc., § 437c (p)(2).) Once the defendant meets that burden, the 

burden shifts to the plaintiff to show that a triable issue of one or more material 

facts exists as to the cause of action or a defense thereto. (Ibid.) The plaintiff then 

has the burden of demonstrating that triable issues of material fact exist. (Ibid.) 

A party may move for summary adjudication as to one or more causes of 

action within an action if the party contends that the cause of action has no merit. 

(Code Civ. Proc., § 437c (f)(1).) A motion for summary adjudication may be made 

by as an alternative to a motion for summary judgment and shall proceed in 

all procedural respects as a motion for summary judgment. (Code Civ. Proc., 

§ 437c (f)(2).) 

In determining if the papers show that there is no triable issue as to any 

material fact, the court considers all evidence set forth in the papers, except that to 

which objections have been made and sustained, and all inferences reasonably 

deducible from the evidence, except summary judgment shall not be granted by the 

court based on inferences reasonably deducible from the evidence if contradicted 

by other inferences or evidence that raise a triable issue as to any material fact. 

(Code Civ. Proc. § 437c(c).) 

If a party is otherwise entitled to summary judgment, summary judgment 

shall not be denied on grounds of credibility or for want of cross-examination of 

witnesses furnishing affidavits or declarations in support of the summary judgment. 

(Code Civ. Proc., § 437c(e).) 
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Discussion 

1. First Cause of Action (Negligence) 

Defendants argue Officer Hall owed plaintiff no legal duty here. Paragraph 

16 of the complaint describes the alleged duty: “Defendants had a duty to protect 

plaintiff’s property from being stolen and taken from plaintiff’s home while it was 

in defendants' possession, custody and control.” 

A cause of action for negligence requires a plaintiff to show “(a) a legal duty 

to use due care; (b) a breach of such legal duty; [and] (c) the breach as the 

proximate or legal cause of the resulting injury.” (Ladd v. County of San Mateo 

(1996) 12 Cal.4th 913, 917.) 

As a general rule, the law does not impose liability on a person for his failure 

to control the conduct of a third person. (M.B. v. City of San Diego (1991) 233 

Cal.App.3d 699, 704, citations omitted.) A person who has not created a peril is not 

liable in tort merely for failure to take affirmative action to assist or protect another 

unless there is some special relationship between them which gives rise to a duty to 

act. (Ibid.)  

Where the gravamen of the complaint is a police failure to act reasonably in 

protecting members of the public from the harm caused by a third person (i.e., 

nonfeasance), the liability of the governmental entity is narrowly circumscribed. 

(M.B., supra, 233 Cal.App.3d at 704, quoting Lopez v. City of San Diego (1987) 

190 Cal.App.3d 678, 681.) Generally, there is no legal duty absent a special 

relationship between the police and either the victim or the third person which 

gives rise to a responsibility to control the third person's conduct. (Ibid.) In the 

usual situations involving the performance of police duties, such a relationship has 

been held to depend on representations or conduct by the police which cause the 

victim to detrimentally rely on the police such that the risk of harm as the result of 

police negligence is something more than that to which the victim was already 

exposed. (Ibid.) 

Defendants present evidence that Officer Hall did not make 

representations to plaintiff that would invite plaintiff’s reliance on the officer. 

Officer Hall explicitly informed plaintiff he was only present to allow Ms. Standish 

to collect her belongings, which she had a right to do. Plaintiff has also admitted 

that his daughter would have let Ms. Standish into the home regardless of the 

officer’s presence.  
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Plaintiff, while purporting to dispute Fact Nos. 4-5 (regarding the officer’s 

limited representations), admits that (1) Officer Hall told plaintiff that he would not 

go check on the money and was there to allow Ms. Standish to collect belongings, 

(2) plaintiff sent his mother and daughter to check on the money when he 

understood Officer Hall was unwilling to constrain Ms. Standish’s movements 

within the home, and (3) plaintiff told Officer Hall that plaintiff was on his way to 

the home, presumably to ensure his property was safe. (Declaration of Robert 

Sutherland in Opposition to Motion, 3:10-11; Declaration of Ashlee N. Thomas in 

Support of Motion, Ex. A, 63:24- 64:14; 65:19-24; 66:3-17; Ex. D, 177:11-25; 

181:16-25.) These admissions negate any reliance by plaintiff on representations 

by Hall. 

Plaintiff also purports to dispute Fact No. 3, the date on which Ms. Standish 

moved out of the home. He contends the move-out date was April 24th, not the next 

day, but the evidence cited in support of this contention does not contradict his 

admission at deposition -- that plaintiff moved out on the date of the incident. 

Where discovery has produced an admission or concession on the part of the party 

opposing summary judgment, which demonstrates that there is no factual issue to 

be tried, the rule providing for liberal construction of counter affidavits does not so 

clearly apply. (D'Amico v. Board of Medical Examiners (1974) 11 Cal.3d 1, 21.) 

Plaintiff does not successfully raise disputed issues of material fact with 

respect to the first cause of action.  

2. Second Cause of Action (Trespass) 

Defendants contend that the cause of action for trespass fails because 

plaintiff cannot show Officer Hall entered the home without permission.  

Defendants argue that plaintiff himself requested Officer Hall follow 

Ms. Standish into the home, and that this shows he consented to Officer Hall’s 

entry. Plaintiff admits he wanted the officer to ensure Ms. Standish did not take 

any of his cash. To the extent plaintiff attempts to dispute facts pertinent to this 

cause of action, the facts are either not material or not, in fact, disputed (see, e.g., 

Fact No. 12).  

The motion is granted with respect to the second cause of action for trespass. 
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3. Third Cause of Action (Breach of Bailment Contract) 

Defendants challenge the third cause of action because Officer Hall never 

took possession of anything belonging to plaintiff.  

A breach of a bailment contract requires the defendant to have taken 

possession of the property at issue. Here, there is no evidence that defendants ever 

had the property plaintiff claims was stolen. Although plaintiff purports to dispute 

Fact No. 14, the stated response and the evidence offered in support do not indicate 

such a dispute of fact actually exists. Plaintiff admits he is not claiming the officer 

took anything from his home. (See Declaration of Ashlee N. Thomas in Support of 

Motion, Ex. A, 65:12-14.)  

The motion is granted with respect to the third cause of action.  

4.  Immunity Under Government Code sections 820.2, 820.8, and 821 

Except as otherwise provided by statute, a public employee is not liable for 

an injury resulting from his act or omission where the act or omission was the 

result of the exercise of the discretion vested in him, whether or not such discretion 

be abused. (Gov. Code, § 820.2.) 

While plaintiff argues Officer Hall was acting in a ministerial capacity 

during the move-out, plaintiff’s argument lacks analysis and support. He relies on a 

federal district case not binding here and fails to distinguish binding authorities that 

support immunity in similar situations. (See, e.g., Michenfelder v. City of Torrance 

(1972) 28 Cal.App.3d 202, 205, citing Susman v. Los Angeles (1969) 269 

Cal.App.2d 803, 811.) How the officer chose to oversee the move-out and what 

specific monitoring of Ms. Standish in light of whatever safety concerns the officer 

perceived, etc., is not ministerial.  

Because the officer’s immunity inures to the City of Richmond here, 

(See Gov. Code, § 815.2 (b)), the City is similarly not liable. 

5. Continuance 

Plaintiff requests a continuance based on his position that the City has failed 

to provide “the video and depositions necessary” for plaintiff to establish facts 

essential to oppose the motion.  

To demonstrate good faith, the party seeking a continuance must submit an 

affidavit or declaration showing that (1) the facts to be obtained are essential to 
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opposing the motion; (2) there is reason to believe such facts may exist; and (3) the 

reasons why additional time is needed to obtain these facts. (Jade Fashion & Co., 

Inc. v. Harkham Industries, Inc. (2014) 229 Cal.App.4th 635, 656; see also Code 

Civ. Proc. § 437c (h).) The purpose of the affidavit is to inform the court of 

outstanding discovery which is necessary to resist the summary judgment motion. 

(Jade Fashion & Co., Inc., supra, 229 Cal.App.4th at 656.) It is not sufficient 

under the statute merely to indicate further discovery or investigation is 

contemplated. (Ibid.)  

The declarations filed in opposition to this motion are insufficient. They do 

not indicate what facts may exist, nor do they set forth reason to believe the facts 

exist. Plaintiff admits having served written discovery requests related to the video 

he seeks, but apparently no motion to compel was ever filed with respect to that 

written discovery and because the details of any discovery requests issued by 

plaintiff are not provided (see Declaration of Timothy W. Moppin, ¶2), there is no 

showing that the City’s response (that the video does not exist) is untrue or 

inadequate. There is also no showing the response would be contradicted by the 

deposition testimony sought. 

While plaintiff’s counsel claims he has “tried to reach” defendants’ counsel 

by phone, there is no showing that any further response may be compelled at this 

late date. This case has been pending since 2019 and is scheduled for trial in 

approximately one month.  

Further, the purported reason for more time to secure the relevant 

information – presumably to obtain the video—does not match counsel’s stated 

reasons for requesting assignment of a discovery facilitator, which was submitted 

two days prior to the opposition here, and describes the dispute as relating to 

“scheduling depositions,” not inspection demands. (See Declaration of Timothy W. 

Moppin, Exhibit A.)  

Plaintiff fails to show justification for a continuance. 
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 5.  TIME:  9:00   CASE#: MSC19-02290 

CASE NAME: KEJET, INC.  VS.  MARTIN 

HEARING ON DEMURRER TO  4th Amended COMPLAINT 

FILED BY KIMBERLY ANN MARTIN, et al. 

* TENTATIVE RULING: * 

 

Defendants Kimberly Ann Martin and Etene Nikko Prichard’s demurrer to 

the fourth amended complaint is overruled as to causes of action two and three 

and sustained without leave to amend as to cause of action four. Defendants 

shall file and serve their answer by April 15, 2022.  Kamone LLC apparently also 

filed this demurrer, but it was not sued in the claims subject to this demurrer.  

Plaintiff argues that the demurrer should be overruled based on Defense 

counsel’s failure to meet and confer. “A determination by the court that the meet 

and confer process was insufficient shall not be grounds to overrule or sustain a 

demurrer.” (Code Civ. Proc., § 430.41 (a)(4).)  

Defendants demurred to the second, third and fourth causes of action in the 

fourth amended complaint based on the failure to state a claim due to the state of 

limitations and on uncertainty.  

The statute of limitations for fraud is three years. (Code of Civil Procedure 

section 338(d).) “ ‘Under the discovery rule, the statute of limitations begins to run 

when the plaintiff suspects or should suspect that her injury was caused by 

wrongdoing, that someone has done something wrong to her.’ [Citation.] 

‘A plaintiff need not be aware of the specific “facts” necessary to establish the 

claim; that is a process contemplated by pretrial discovery. Once the plaintiff has a 

suspicion of wrongdoing, and therefore an incentive to sue, she must decide 

whether to file suit or sit on her rights. So long as a suspicion exists, it is clear that 

the plaintiff must go find the facts; she cannot wait for the facts to find her.’ 

[Citation.]” (Stella v. Asset Management Consultants, Inc. (2017) 8 Cal.App.5th 

181, 192.)  
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Allegations 

Plaintiff was formed on December 2, 2016. Prior to formation, in May or 

June 2016, Prichard represented to Arlaud, Frank and Plaintiff that he had taken 

care of the crowdfunding loan. (4AC ¶12-14.) Arlaud is alleged to be a majority 

shareholder and director of Plaintiff. (4AC ¶9.) Arlaud, Frank and Plaintiff asked 

for information on the loan but were not provided documentation. Plaintiff then 

began paying off the loan from September 2016. (4AC ¶¶14-16.) In February 2019, 

Arlaud again requested information on the crowdfunding loan, but Martin and 

Prichard refused to provide it. (4AC ¶19.) Plaintiff was provided information on 

this loan in April 2019. (4AC ¶22.)  

In February 2016, it was agreed that Martin would get 30% interest in 

Plaintiff if she paid $250,000 (4AC ¶11.) Plaintiff alleges that Martin and Prichard 

tried to trick Plaintiff into believe the crowdfunding loan was Martin’s $250,000 

payment for 30% interest in Plaintiff because she provided a fake loan of $100,000 

on or about October 2019. (4AC ¶20.) Yet it is also alleged that in March 2019 

Martin was denied access to Plaintiff  for not paying the $250,000 investment. 

(4AC ¶28.)  

Second cause of action is for fraud against Martin and Prichard. It is alleged 

that Defendants made representations to Plaintiff that they obtained a loan through 

crowdfunding, which Plaintiff was required to pay back. (4AC ¶50.) The alleged 

“fake” crowdfunding loan was concealed by Defendants and was used as a ruse to 

make Plaintiff believe the fake loan was Martin’s agreed upon $250,000 capital 

investment. (4AC ¶51.)  

The third cause of action is for fraud against Martin. Here, the allegations are 

that Martin had a duty to disclose the specific information related to the fake 

crowdfunding loan, but intentionally failed to do so. (4AC ¶60.)  

The fourth cause of action is for fraud against Martin and Prichard. Here the 

allegations are that Defendants made a promise to Plaintiff that they would provide 

a $250,000 capital investment to Plaintiff as consideration for Martin’s 30% 

shareholder interest in Plaintiff, but Martin never paid the money. It is also alleged 
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that Defendants attempted to fraudulently disguise the $100,000 “fake” 

crowdfunding loan as Martin’s $250,000 payment. (4AC ¶67.)  

Fraud Based on the Crowdfunding Loan 

Defendants argue that by September 2016, Plaintiff was aware of the “fake” 

crowdfunding loan as it had started to pay it back. Although the allegations show 

that Plaintiff was aware of the “fake” crowdfunding loan in September 2016, the 

allegations here do not show that Plaintiff was aware of the actual terms of this 

loan and of the fraud in September 2016. Instead, the allegations show that Plaintiff 

and other individuals asked for information on the loan, which Defendants would 

not provide. The fact that Defendants did not provide information on the loan is not 

necessarily enough to put Plaintiff on notice of the fraud and thus start the clock on 

the statute of limitations. The allegations are insufficient to show that the statute of 

limitations on this fraud claim began to run in September 2016. As alleged in the 

complaint, the Court cannot find that the statute of limitations bars allegations of 

fraud based on the “fake” crowdfunding loan.  

Causes of action two and three include allegations related to the “fake” 

crowdfunding loan and therefore the demurrer is overruled as to those causes of 

action.  

Fraud Based on the $250,000  

As to allegations that Martin committed fraud by promising to pay $250,000, 

the statute of limitations analysis is different. The allegations are that in February 

2016 Martin promised to pay Plaintiff $250,000 for a 30% interest in the business. 

(4AC ¶11.) The “fake” crowdfunding loan was obtained in May or June 2016. 

(4AC ¶¶12-14.) Martin tried to use the “fake” loan to trick Plaintiff into thinking 

she had provided her $250,000. (4AC ¶20.) Based on these allegations, the fraud 

claim related to paying $250,000 began to accrue by May or June 2016 when 

Plaintiff received $100,000 “fake” loan. At that time Plaintiff was aware that 

Martin had not provided the $250,000 to Plaintiff. The statute of limitations on this 

claim ran in May or June 2019, more than three years before the original complaint 
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was filed. The demurrer to the fourth cause of action is sustained without leave 

to amend.  

In opposition, Plaintiff points out that it did not exist until December 2016 

and thus, the statute of limitations could not begin to run until it existed. Plaintiff’s 

argument does not make sense. Plaintiff alleges that it did not exist until December 

2, 2016, yet the allegations allege that Plaintiff received and began paying back a 

loan by September 2016. Thus, it appears that Plaintiff did exist by September 

2016. Alternatively, if Plaintiff truly did not exist until December 2016, it is 

unclear how Plaintiff can sue for fraudulent statements that were made before 

it existed.  

Defendants also argued that the claims were uncertain because it was unclear 

how $100,000 can be used as a way to trick Plaintiff into thinking that Martin had 

provided her $250,000. Since the fraud claim based on $250,000 is time barred, the 

Court need not rule on this argument.   

In the event this TR is timely contested the Zoom hearing will be at 10.15 a.m. 

 

  

 6.  TIME:  9:00   CASE#: MSC20-01712 

CASE NAME: SINCLAIR VS. KURTZMAN 

HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 

FILED BY DAVID KURTZMAN, KATHRYN MARTIN 

* TENTATIVE RULING: * 

 

Unopposed motion granted. The cross complaint is to be served and filed no later 

than 4/15/22, with the responsive pleading due no later than 5/15/22. 
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 7.  TIME:  9:00   CASE#: MSC20-01962 

CASE NAME: GUIA E. ROGNERUD  VS.  THRUV INC 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

The Plaintiff has been ordered to appear in person at 9 a.m.  Both counsel can 

appear in person or by CourtCall. 

 

  

 8.  TIME:  9:00   CASE#: MSC20-01962 

CASE NAME: GUIA E. ROGNERUD  VS.  THRUV INC. 

HEARING ON MOTION TO BE RELIEVED AS COUNSEL 

FILED BY GUIA E. ROGNERUD 

* TENTATIVE RULING: * 

 

Unopposed motion is granted. 

 

  

 9.  TIME:  9:00   CASE#: MSC21-00830 

CASE NAME: SEAN C. GRECH  VS.  WEBUILTIT4U 

HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 

FILED BY SEAN C. GRECH, ASHLEY D. GRECH 

* TENTATIVE RULING: * 

 

Before the Court is a motion for leave to file a first amended complaint filed by 

Sean C. Grech and Ashley D. Grech, as individuals and as Trustees of the Grech 

Family Revocable Trust Dated March 22, 2019 (collectively, “Plaintiffs”). 

Plaintiffs seek leave to amend to amend the causes of action to include claims 

against Defendant WeBuiltIt4U Inc. (“Defendant” or “WeBuiltIt4U”)’s principal, 

Jeffrey Lee Klaus as a party to the action.  

Defendant WeBuiltIt4U Inc. opposes the motion on the grounds that the proposed 

amendments are based on facts that were well known or should have been well 

known to Plaintiffs at the time their Complaint was originally filed and that they 

would suffer prejudice should the amendment be permitted. 
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For the reasons described further below, the motion for leave to file a first amended 

complaint is granted.  

Analysis 

A trial court has discretion to allow amendment of any pleading at any stage of the 

proceedings. (Sullivan v. City of Sacramento (1987) 190 Cal.App.3d 1070, 1081 

[policy of “great liberality” in permitting amendments to pleadings at any stage of 

the proceedings].) Regardless of the stage of the proceeding, trial courts are to 

liberally permit such amendments, provided there is no statute of limitations 

concern, nor any prejudice to the opposing party, such as delay in trial, loss of 

critical evidence, or added costs of preparation. (Hirsa v. Superior Court (1981) 

118 Cal.App.3d 486, 489-490.) 

First, Defendant argues that Plaintiffs’ motion for leave should be denied because 

“it would be prejudicial.” (Opp. at 1:25.) The basis for this conclusion appears to 

be that “these new claims result in significant added costs of preparation for this 

case, and significantly increase the burden of discovery.” (Id. at 4:5-6.) Second, 

Defendant argues that Plaintiffs proposed amendment is improper because the 

identity of Jeffrey Lee Klaus was known to them at the time they executed the 

contract which is the subject of this lawsuit.  

While it is true that unwarranted delay justifies denial of leave to amend (see 

Leader v. Health Industries of America, Inc. (2001) 89 Cal.App.4th 603), there is 

no evidence here of “a long deferred presentation of the proposed amendment.” 

(Id. at p. 613.) The Complaint was filed April 21, 2021 and the motion for leave to 

file the First Amended Complaint was filed just under nine months later on January 

18, 2022. No trial date is set and discovery is ongoing. Defendant has not proffered 

any evidence of dilatory discovery conduct; instead, the basis for its claim of 

prejudice appears to be that the identity of Jeffrey Lee Klaus was known to 

Plaintiffs at the onset of litigation. This is insufficient evidence of prejudice to 

warrant denying Plaintiffs’ motion. 

The motion is granted. Plaintiffs’ First Amended Complaint is deemed filed as of 

April 1, 2022. 

In the event this TR is timely contested the Zoom hearing will be at 10.30 a.m. 
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10.  TIME:  9:00   CASE#: MSC21-01349 

CASE NAME: SCHOFF  VS.  MALLISON 

HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT  

FILED BY STACI SCHOFF 

* TENTATIVE RULING: * 

 

Unopposed demurrer sustained with leave to amend. Amended cross complaint to 

be served and filed by 4/15/22 with the responsive pleading due by 5/15/22. 

 

  

11.  TIME: 10:00   CASE#: MSC17-00580 

CASE NAME: ROE  VS.  MT. DIABLO USD 

JURY TRIAL - LONG CAUSE / 7 DAY(S) 

* TENTATIVE RULING: * 

 

Continued per ex parte application. 

 

  

12.  TIME: 10:00   CASE#: MSC17-01167 

CASE NAME: JONES  VS.  TZEN-WEN 

JURY TRIAL - LONG CAUSE / 14 DAY(S) 

* TENTATIVE RULING: * 

 

Appearance required at 11 a.m. together with all binders/documents under the 

Pre-Trial Order. 

 

  

13.  TIME: 10:00   CASE#: MSC20-00012 

CASE NAME: CHARLES  VS.  ELCOCK 

JURY TRIAL - SHORT CAUSE / 5 DAY(S) 

* TENTATIVE RULING: * 

 

Trial continued to 12/2/22. A Settlement Conference with a Settlement Mentor is 

set on 4/7/22 at 10:00 a.m. 
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14.  TIME: 10:00   CASE#: MSC20-01170 

CASE NAME: LAWLESS  VS.  ZABRONSKY 

COURT TRIAL - SHORT CAUSE / 2 DAY(S) 

* TENTATIVE RULING: * 

 

Trial dropped by Stipulation. A Further Settlement Conference is set with Judge 

Baskin on 4/14/22 at 10:00 a.m. 

 

 

 


